BASIC ELEMENTS OF
THE RULE OF LAW




Basic Elements of the Rule of Law
Is there only one model of the “rule of law"?
Does it have to be exactly the same everywhere?

There is no universal definition of the term
“rule of law"”, nor is there a single correct model to
follow.

Affected by historical, cultural and other factors, “rule of law” is
reflected in different ways, laws and systems in different societies
to meet the local development needs.

Do you have any example to share?
Are there any common and basic
principles for the “rule of law"? e Sy
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A

The basic elements of the rule of law are, a set of laws that
meet specific standards in substance and form, and judicial

power is exercised independently in accordance with the law.
We can view them as the hardware of the “rule of law”.

Of course, even with good hardware, we also need reliable software to

3 complement our hardware, and such software will be Hong Kong's
rich pool of legal talents.

Whether the “rule of law” is achieved depends ultimately on the
joint efforts of the entire society and its residents to uphold the
spirit of the “rule of law” and to respect the authority of the law.
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2 So what is “a set of laws that meet specific
(__g \ standards in substance and in form”?

In terms of substance, laws should regulate rights and obligations, for 5"-/ )
example, safeguarding fundamental human rights and freedoms. A

Safeguarding fundamental human rights and freedoms? Then why was | not
allowed to dine in groups and why was | required to wear a mask during the
coronavirus pandemic? | don’t think my freedom was safeguarded at all.

Think about this, when we say that “laws should safeguard
fundamental human rights and freedom”, does it mean that ~
all human rights and freedoms are free from restrictions? 1
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In fact, except for a few human rights (e.g. rights
against torture) that are considered to be absolute,

Such restrictions exist so as to strike a balance
between personal freedom and the overall /Sr-/ )
interests of society. 2
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Equality before the law,
no one is above the law.

There is no “privileged” class before the law. Even if a person is an
authoritative figure or enjoys a high social status, the person
may still be investigated for the offences which that person is
suspected to have committed, and shall bear criminal liability f_
once convicted.
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Regarding the substance, apart from regulating
rights and obligations, the law should provide fair
and practical procedures for everyone to enforce
their rights, address legal issues, settle disputes and

for penalising those who have violated the law.

empty words.
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In terms of form, all laws must be open and clear.
Ordinances and subsidiary legislation enacted by
the Legislative Council or other executive bodies
need to be gazetted and announced.

Similarly, court judgments, which form part of the % |
common law, need to be published.

National laws, such as the Hong Kong National Security Law,
. Mmust be promulgated in accordance with Article 18 of the
S Basic Law before their implementation in Hong Kong.
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Why is it important for a court
to exercise judicial power
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free from any interference.



This document is intended for educational purposes only. Nothing in this document constitutes or
is intended to constitute legal advice.

Unless otherwise indicated, the materials in this document are subject to copyright owned by the
Government of the Hong Kong Special Administrative Region (“the Government”). The copy or
copies made must not be for sale, or exchange for any benefit, gain, profit or reward, or any other
commercial purposes. The materials must be reproduced accurately and must not be used in a
manner adversely affecting the moral rights of the Government. The source of the materials must
be identified and the copyright status must be acknowledged for any reproduction, adaptation or
use of this document.

Please note that this permission only applies to Government copyright materials. Where third
party copyright is involved, authorisation or permission to reproduce or otherwise use such
materials must be obtained from the copyright owners concerned.

Prior written consent of the Government should be obtained for any reproduction, adaptation or
other use of the aforesaid materials other than for the permitted purposes above. Such requests
should be addressed to the Department of Justice via email at lead@doj.gov.hk. The Government
reserves the right to withdraw any such permission at any time.
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While the Government of the Hong Kong Special Administrative Region (“the Government”) endeavours to ensure the
accuracy of the information in this document, no express or implied warranty whatsoever is given by the Government
as to the accuracy, fithess for a particular purpose, non-infringement, reliability, timeliness, appropriateness and
usefulness of the information. The Government will not be liable for any errors in, omissions from, or misstatements or
misrepresentations (Whether express or implied) concerning any such information.

Provision of, or assistance in providing, materials contributed by third parties on this document or links to external
websites gives rise to no statement, representation or warranty, express or implied, that the Government agrees or
does not disagree with the contents of any such materials or external websites.

The Government will not have or accept any liability, obligation or responsibility whatsoever for any loss, destruction or
damage (including without limitation consequential loss, destruction or damage) however arising from or in respect of
any use or misuse of or reliance on the information in this document or external websites delivered in or via this
document or inability to use any of them.

The Government reserves the right to omit, suspend or edit all information compiled by the Government in this
document at any time in its absolute discretion without giving any reason or prior notice. Users are responsible for
making their own assessment of all information contained on this document and are advised to verify such
information by making reference, for example, to original publications and obtaining independent advice before
acting upon it.

If you have any enquiry or concerns about this document, please contact the Department of Justice at
lead@doj.gov.hk.
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